UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF RHODE | SLAND

CLAI RE BI LI DA
Plaintiff

V.
C. A No. 96-621L
ANDREW McCLEQD, in his
capacity as Director of the
Depart ment of Environnent al
Managenent, OFFI CER JEFFREY
S. BELMONTE, and OFFI CER
SHEI LA DI SARRO, DEPUTY CHI EF
THOVAS CGREENE, and STATE OF
RHODE | SLAND

N N N N N N N N N N N N N N

Def endant s
MEMORANDUM AND ORDER

Ronal d R Lagueux, Chief Judge.

Claire Bilida ("plaintiff") rescued an orphaned racoon and
raised the animal as her famly's pet. Ma, the racoon, |ived
unremar kably for at |east seven years in a wire cage attached to
the back of plaintiff’s house in Warw ck, Rhode |sland. That
ended August 8, 1995 when the racoon was seized by officers of
t he Departnent of Environnmental Managenent ("DEM'), Jeffrey
Bel ronte and Sheila Di Sarro (the "DEM O ficers” or "the
Oficers").

The O ficers had been called to the house after a Warw ck
police officer responded to a silent security alarmand saw t he
caged racoon. Because an epidem c of rabies was then threatening
Rhode Island, the DEM O ficers told plaintiff that they would
seize the animal. Plaintiff objected. She clains the Oficers
assaul ted her and were excessively rough with the pet that she
| oved. She also clainms that the Oficers prom sed to keep the

racoon alive. That day, the DEM summarily euthanized "M a" and



found that she was not infected by the rabies virus.

Plaintiff filed this action against Belnonte, D Sarro,
Andrew McLeod, in his capacity as Director of DEM DEM Deputy
Chi ef Thomas Greene and the State of Rhode Island. In her
Compl aint, plaintiff alleges that defendants violated her right
to privacy, violated her due process rights, and perpertrated an
unr easonabl e search, all in contravention of the First, Fourth
Fifth and Fourteenth Anmendnents to the United States Constitution
(Count 1); that defendants violated her state right to privacy
created by RI. Gen. Laws 8§ 9-1-28.1 (Count 11); that defendants
intentionally inflicted enotional distress upon her (Count 111);
that defendants negligently inflicted enotional distress upon her
(Count 1V); that defendants commtted the tort of conversion
(Count V); that defendants conmtted assault and battery upon her
(Count VI); and that defendants are guilty of malicious
prosecution and false arrest (Count VII). Plaintiff requests
conpensat ory damages and, in Count VIII, punitive damages. The
case is before this Court on defendants’ notion for summary
j udgment .

This case turns on a security alarmand a state |icense.
Plaintiff had the first and not the second. A silent alarm
brought a Warwi ck police officer to plaintiff’s home on August 8,
1995. That officer legally searched plaintiff’s prem ses and saw
the racoon in plain view, and the subsequent searches by the
Warw ck Animal Control O ficer and the DEM O ficers were

incidental to the original search. A state license is necessary



to keep a racoon for breeding or any other purpose. Because
plaintiff did not have a |license, the racoon was contraband.

Al t hough "M a" was undoubtably a cherished pet, she was not
property under the |aw of Rhode Island. Therefore, plaintiff had
no property interest in the racoon, and "M a"’ s seizure and death
were not protected by the Fourth, Fifth or Fourteenth Anendnents.

As di scussed bel ow, defendants’ notion for summary judgnment
is granted as to Count | which contains all the federal clains.
The remai ning seven counts should be heard, if at all, in state
court, and they are dism ssed w thout prejudice pursuant to Fed.
R Gv. P. 12(b)(1).

I Facts

On August 8, 1995, DEM seized the Bilida famly pet froma
cage where she had lived for the previous seven years. The pet
was "M a," a racoon that plaintiff had rescued as an infant and
raised entirely in captivity. Plaintiff alleges that some DEM
enpl oyees had previously given her advice about howto care for a
baby racoon and had approved of her possession.

DEM O ficers Belnmonte and D Sarro only appeared at
plaintiff’s honme on Dryden Boul evard, Warw ck because a Warw ck
police officer had stunbl ed across the racoon earlier that
nmorni ng. Warwi ck Police Oficer Kenneth Brierly ("the Police
Oficer"), who is not a party to this litigation, responded to a
silent alarmat the house and found a racoon rather than a
burglar. "Ma" lived in a wire cage attached to the Bilida

house, where she had a pool and where she played with famly



menbers.

Brierly called the City’'s Animal Control Oficer ("ACO")
Nora Legault. On hearing that ACO Legault would not arrive for a
hal f-hour, Oficer Brierly left the Bilida house for a tinme and
|ater returned to neet Legault there. Legault, who is not a
party to this litigation, came and net plaintiff at the prem ses
and asked if she had a DEM permt to possess a racoon. It is
illegal to possess a racoon without a DEM permt in Rhode Island.
At the tinme, there was an epidem c of rabies that had spread
along the Atlantic coast to and including Rhode Island. DEM had
a policy that racoons were a high-risk "target species” and that
any racoon that had contact with a human bei ng shoul d be captured
and tested for rabies. The test for rabies includes killing the
ani mal .

Plaintiff told Legault that she had a permt but could not
produce one, so Legault returned to her office, called DEM and
determ ned that plaintiff, in fact, did not have such a permt.
As a result of Legault’s call, DEM di spatched D Sarro and
Bel nronte to plaintiff’s house at 11:30 a.m Approxinmately two
hours after Brierly discovered "Ma," the DEM Oficers mnet
plaintiff in her back yard. They told her that they would have
to seize "Ma."

The parties dispute the actual events that occurred next.
Plaintiff clainms Bel nonte grabbed her by the wai st and pushed her
away fromMa' s cage. The DEM Oficers allege that plaintiff

clinbed into the cage with "M a" and tried to keep Bel nonte from



opening the door. Eventually, the Oficers snared "M a" and
carried her anay in a cage. Plaintiff clains Bel nonte was overly
rough with "M a" and injured her as he snared her around the
neck.

Once Belnonte and Di Sarro had the racoon at the DEM barracks
at Goddard Park, they contacted Deputy Chief G eene to ask him
what they should do with "Ma." G eene called Rhode Island
Public Health Veterinarian Susan Littlefield. On hearing that
plaintiff fed "Ma" by hand, Littlefield told G eene that the
state’s rabies protocol called for the animal to be euthani zed
and tested for rabies. Geene related this information to
Bel nonte. Belnonte then confirnmed that information with
Littlefield directly. Thereafter, the racoon was euthani zed and
tested. "Ma" did not have rabies.

At plaintiff’s hone, D Sarro had issued plaintiff a summons
for illegally possessing a racoon. On Cctober 26, 1995, Belida
pl eaded nol o contendere to this charge. The plea was
subsequently vacated. On April 22, 1996, a Superior Court judge
filed the charge for one year on a not guilty plea.

. Legal Standard for Mdtion for Sunmary Judgnent

Rul e 56(c) of the Federal Rules of Civil Procedure sets
forth the standard for ruling on sunmary judgnent notions:

The judgnent sought shall be rendered forthwith if the

pl eadi ngs, depositions, answers to interrogatories, and

adm ssions on file, together with the affidavits, if any,
show that there is no genuine issue of any material fact and
that the noving party is entitled to a judgnent as a matter
of |aw.



Fed. R Cv. P. 56(c). Therefore, the critical inquiry is
whet her a genui ne issue of material fact exists. "Material facts
are those 'that mght affect the outcone of the suit under the

governing law.'" Morrissey v. Boston Five Cents Sav. Bank, 54

F.3d 27, 31 (1st Cr 1995) (quoting Anderson v. Liberty Lobby,

Inc, 477 U.S. 242, 248, 106 S.Ct. 2505, 2510 (1986)). "A dispute
as to a material fact is genuine '"if the evidence is such that a
reasonable jury could return a verdict for the nonnoving party.'"
Id.

On a notion for summary judgnent, the Court nust view all

evidence and related inferences in the light nost favorable to

t he nonnoving party. See Springfield Termnal Ry. Co. v.

Canadi an Pac. Ltd., 133 F.3d 103, 106 (1st Gr. 1997). At the

summary judgnent stage, there is "no roomfor credibility

determ nations, no roomfor the neasured wei ghing of conflicting
evi dence such as the trial process entails, no roomfor the judge
to superinpose his own ideas of probability and |ikelihood."

G eenburg v. Puerto Rico Maritine Shipping Auth., 835 F.2d 932,

936 (1st Cir. 1987). Simlarly, "[s]unmmary judgnment is not
appropriate nerely because the facts offered by the noving party
seem nore plausi ble, or because the opponent is unlikely to

prevail at trial." Gannon v. Narragansett Elec. Co., 777 F

Supp. 167, 169 (D.R 1. 1991).

[1l. The Federal Constitutional |ssues




Count | is based on 28 U.S.C. 8§ 1983 and viol ati ons of
plaintiff’s federal constitutional rights. Plaintiff
characterizes themas her rights to privacy, to freedomfrom
unr easonabl e search and sei zure and to due process. The first is
speci ous. The second and third, although arguable, are unfounded
because the racoon was found in plain view and because plaintiff
had no property interest in the racoon.

A. No Federal Right To Privacy Was Viol ated

Plaintiff alleges a violation of her federal right to
privacy, but neither party briefed this issue inits filings.
Sinply put, there is no federal constitutional right for an
i ndi vidual to keep police fromknowi ng she has a racoon in the
back yard. "The Supreme Court has inferred a federal
constitutional right to privacy fromvarious Bill of Rights
protections and fromthe basic guarantee of fairness that the Due
Process C ause of the Fourteenth Amendnent provides. This right
to privacy is actually nore a right to personal autonony than a
right to keep certain information secret.” John C Barker, Note,
The Private Workpl ace, Under The Federal And California
Constitutions, 19 Hastings Const. L.Q 1107, 1110 (1992).

No violation of plaintiff’s so-called federal right to
privacy has been shown in this case.

B. The Warrantl ess Search and Sei zure Was Legal

The second constitutional issue raised is that the DEM
O ficers conducted a warrantl ess search of plaintiff’s property.

Nonconsensual entries by governnent agents into a residence



Wi thout a search or arrest warrant are presunptively unreasonabl e

under the Fourth Amendnent, see McCabe v. Life-Line Anbul ance

Service, Inc., 77 F.3d 540, 544 (1st G r. 1996), and that

constitutional protection applies in civil cases, see id. There
is no question that the Warwi ck Police Oficer was justified in
entering the back yard in response to the silent security alarm
The Police Oficer was checking the house for signs of a
burglary, and both M a and her cage were in plain view agai nst

t he house. However Di Sarro and Bel nonte arrived al nost two hours
| ater, when the alarm had ceased ringi ng and everyone knew no
burgl ary was underway. The issue is whether the subsequent
search and seizure by the DEM O ficers falls under any exception
to the Fourth Anendnent’s warrant requirenent. Defendants argue
that the search fell within two exceptions: exigent

ci rcunstances and plain view. This Court concludes that only the
| atter exception is applicable here.

1. Exi gent G rcunst ances

The First Grcuit follows the standard rule that a
warrant | ess search can be reasonable in energency situations:

{A] warrantless entry and search of a residence may be

"reasonable,” in Fourth Anendnent terns, if the governnent
can denonstrate certain exceptional types of "exigent
circunstances”: (1) "hot pursuit” of a felon into a

residence; (2) inmnent destruction of evidence within the
residence; (3) a threatened and potentially successful
escape by a suspect frominside the residence; or (4) an
immnent threat to the life or safety of nmenbers of the
public, the police officers, or a person |ocated within the
residence. Normally, "exigent circunmstances" exceptions --
by their very nature -- turn upon the objective

reasonabl eness of ad hoc, fact-specific assessnents

cont enpor aneously made by governnent agents in |ight of the



devel opi ng circunstances at the scene of the search.

McCabe, 77 F.3d at 545 (citations omtted). See also United

States v. Whbey, 75 F.3d 761, 766 (1st Cir. 1996).

Whet her exigent circunstances exist in a given set of
circunstances is an issue of law for the Court to decide.
Despite plaintiff’s contention, this is not an issue of fact for
a jury. Although the parties obviously disagree about the threat
posed by "Ma," plaintiff cannot survive sumrary judgnent nerely
to put the issue of exigent circunmstances to a jury. This Court
wi |l decide whether the DEM O ficers faced exigent circunstances
when they arrived at plaintiff’s house.

Def endant s appear to contenplate two ways in which exigent
circunstances could exist in this case. First, the DEM Oficers
may have t hought the racoon, even in its cage, constituted an
immnent threat to life or safety. Second, the DEM O ficers may
have thought plaintiff planned to spirit the racoon away,
removi ng evidence and creating an imm nent threat to life or
safety.

Plaintiff correctly notes that the racoon was not an
immnent threat to life or safety while it was in its cage.

"M a" showed no sign of rabies, and plaintiff told the DEM
Oficers that "Ma" was a famly pet who had lived in the cage
for years. There was no risk of escape, no inm nence to any
per cei ved danger. Defendants now argue that holes in the
racoon’s cage created an "everpresent risk™ that a child or pet

could cone in contact with the racoon. That was al ways a



possibility, but inmnent danger requires a higher standard than
the nere possibility that soneone m ght be injured. See, e.q.,

United States v. Curzi, 867 F.2d 36, 42 (1st Cir. 1989) (no

exi gent circunstances where public safety was threatened by the
presence of a wanted man with a history of violence and
acconpani ed by an "anarchic" gang of fellow fugitives). In
Curzi, the First Crcuit enphasized that a two-hour delay in
conducting the search was evidence agai nst the governnment’s
claim
The sinple fact of the matter is that each and all of the
cl ai med extenuations existed fromthe tinme the FBI tracked
Wllians to 4248 W 22d St. At the latest, the agents
rel evant know edge was conplete by 8:30 a.m on the norning
of the search. That they waited for al nost two hours before
bringing the operation to its planned climax belies the
government's contention that the risks were such as would
"not brook the delay of obtaining a warrant."
ld., 867 F.2d at 42.

In this case, it is equally obvious that the governnent
officials on the scene saw no exigent circunstances. The Warw ck
Police Oficer left the scene after seeing the racoon and only
returned when ACO Legault arrived. Simlarly, Legault left the
scene to call DEMfromher office to | earn whether plaintiff had
a license for "Ma." The license is inportant to this case, but
if a caged racoon is an immnent threat then it would be
irrelevant whether it is licensed or unlicensed. There was no
i mm nent danger in |leaving the racoon in its cage |ong enough to

obtain a warrant. Therefore, this Court finds that the presence

of a caged racoon was not, by itself, an exigent circunstance.

10



Plaintiff also correctly notes that her exclamation to the
DEM O ficers did not create exigent circunstances. Taking the
facts in the light nost favorable to plaintiff, it is undisputed
that she said "why don’t they go down and get a pot of coffee.”
(See PI.’s Deposition at 154-55). Defendants argue that
plaintiff’s remark made it objectively reasonable for the
Oficers to believe that plaintiff intended to | eave the scene
with the racoon if they departed. Renobving the racoon fromits
cage woul d both renpove evidence and create an inmnent threat to
life or safety. However, the DEM Oficers did not seize the
racoon in reaction to plaintiff’s coment. Both Bel nonte and
D Sarro have testified under oath that they went to plaintiff’s
home to seize the racoon. (See Tr. of Oficer Belnonte’s
Suppressi on Hearing Testinony at 42-44; Deposition of Oficer
D Sarro at 31-32.) The DEM Oficers intended to seize the racoon
before they even net plaintiff, and there is no evidence that
they were notivated by an objective or subjective belief that the
racoon would be spirited away. See Curzi, 867 F.2d at 42 n.5
(noting that governnent officials could not argue they were
notivated by a circunstance if there is no evidence the
ci rcunstance notivated themat the tine).

Therefore, this Court determ nes that no exigent
ci rcunst ances existed that justified an exception to the warrant
requirenent.

2. Pl ain Vi ew

The First Circuit has been clear in outlining the "plain

11



Vi ew' exception:

Law enforcenent agents may sei ze evidence in plain view
during a | awmful search even though the itens seized are not
included within the scope of the warrant. To fall within
the "plain view' doctrine, a seizure nust satisfy two
criteria: first, the officers' presence at the point of

di scovery nust be lawful, and second, the item s evidentiary
val ue nust be inmediately apparent to the searchers.

United States v. Robles, 45 F.3d 1, 6 (1st G r. 1995) (citations

omtted). The second prong has been explained to nean that the
officers’ “discovery of the object nust so gal vanize their

knowl edge that they can be said, at that very nmonment or soon
thereafter, to have probabl e cause to believe the object to be

contraband or evidence.” United States v. Rutkowski, 877 F.2d

139, 142 (1st Gr. 1989).

In this case, it is the DEM O ficers’ presence that is at
i ssue. Defendants argue that Di Sarro and Bel nonte’ s search was
an extension of the Warwick Police Oficer’s search. Certainly,
that Police Oficer was legally on plaintiff’s property in
response to the security alarm and it was objectively reasonable
for himto assune that a racoon had evidentiary value in the
m dst of a rabies epidemic. Defendants rely on cases in which
fire marshals found evidence while investigating the cause of a

fire. See, e.q., United State v. G eene, 474 F.2d 1385, 1387-91

(5th Cr 1973) (secret service agent’s warrantless entry and

sei zure of counterfeit plates was | egal where fire marsha

di scovered the evidence while investigating the cause of a fire).
The Warwi ck Police Oficer could have searched plaintiff’s

back yard and i mmedi ately sei zed the racoon under the plain view

12



exception. His presence was | awful because he was investigating
the burglar alarm and the sight of any caged racoon woul d have
gi ven hi m probabl e cause to believe that the racoon was evi dence
or contraband. It is clear that racoon |icenses were rarely
issued and that in the mdst of the 1995 rabies epidenm c, none
were being approved. The rarity of licenses and the prohibition
agai nst unlicensed racoons would give a police officer probable
cause to believe that the racoon was unlicensed and that it was
contraband itself and evidence of a crime by the property owner.
The Police Oficer did not need proof that the specific racoon
was unlicensed, nerely that probabl e cause existed that the

racoon had evidentiary value or was contraband. Conpare United

States v. Aguirre, 839 F.2d 854, 858-59 (1st Cir. 1988)

(evidentiary val ue of keys was apparent where they had Ford
enbl em and were in an apartnent reasonably believed to be used by

a drug gang that used a Ford truck) wth Rutkowski, 877 F.2d at

142- 43 (evidentiary val ue of precious nmetal was not apparent
where possession of platinumis not illegal and postal inspector
could not imediately identify metal as platinun).

A del ay between the initial observation and eventual search
or seizure under the plain view doctrine is analyzed under a test
of reasonabl eness consi stent with other Fourth Anendnent

anal ysis. See Enery v. Holnmes, 824 F.2d 143, 148 (1st Cr

1987). Plaintiff argues that the two-hour delay for the DEM
Oficers to arrive hewed their search fromthe original Warw ck

Police Oficer’s search. However, it was em nently reasonable

13



for the Warwi ck Police Oficer to delay the seizure for two
hours. First, police officers are not equi pped or trained to
seize a racoon, so it was reasonable for himto call in the
Animal Control Oficer and DEM O ficers to nove the aninal.
Second, a police officer who could legally seize property can
reasonably delay for two hours to confirmthat the property is
evi dence or contraband so it was reasonable to wait to confirm
t hat the racoon was unlicensed.

The DEM O ficers conpleted a seizure after a | egal search
begun by the Warwi ck Police Oficer. Neither the two-hour del ay
nor the use of DEM Oficers created any greater inposition on
plaintiff’s Fourth Anmendnment rights than the initial intrusion
into the back yard by the Warwick Police Oficer. |In fact, the
delay Bif "Ma" had actually been licensed B woul d have eased
the inposition because the Police Oficer, who could have legally
sei zed the racoon i mredi ately based on probabl e cause that it was
evi dence or contraband, would have left the animal in its cage.

Therefore, this Court concludes that the search and seizure
were legally nade based on the plain view exception to the
warrant requirenent. The Police Oficer was legally in
plaintiff’s back yard to respond to a burglar alarm and there
was probabl e cause to believe that "M a" was evi dence or
contraband. The two-hour delay to check the racoon’s |icense
status and to | ocate DEM O ficers was reasonable. No violation
of the Fourth Amendnent occurred.

C. The Sei zure and Destruction Wre Leqal

14



The third constitutional violation alleged is a due process
claim Plaintiff clainms that when defendants summarily
eut hani zed "M a" to test her brain for the rabies virus, she was
deni ed her due process rights. However, there was no
constitutional violation because the racoon was contraband.
Plaintiff had no property interest in the animl, and therefore,
she had no right to due process as provided in the Fifth and
Fourteent h Anendnents.

To prevail on a due process claim plaintiff nust have been
deprived of a property interest recognized by state |aw. See

Board of Regents v. Roth, 408 U S. 564, 577, 92 S.Ct. 2701, 2709

(1972); Marrero-Garcia v. lrizarry, 33 F.3d 117, 121 (1st Cr

1994). This doctrine limts the Court’s power in cases such as
this. The state is given the power to define property, and even
where additional process m ght be |audable, this Court cannot
create constitutional protection for objects that the state has
declared illegal to possess.

In order to keep any live racoon in Rhode I|sland, an
i ndi vi dual nust have a permt or license issued by DEM See R |
Gen. Laws 8 20-16-5. In order to even possess a wild racoon, an
i ndi vi dual nust obtain a permt fromDEM See RI. Gen. Laws 8§
4-18-3. Therefore, it was illegal for plaintiff to have the
racoon on her premses. It is undisputed that "M a" was a famly
pet, was raised froman infant and was cherished by plaintiff.
However, the racoon was not property under Rhode Island | aw. She

was per se contraband, an object that when possessed constitutes

15



acrinmne. See United States v. Farrell, 606 F.2d 1341, 1344 (D.C.

Cr. 1979) (defining per se contraband) (citing One 1958 Pl ynouth

Sedan v. Pennsylvania, 380 U S. 693, 699, 85 S.Ct. 1246, 1250

(1965)). In One 1958 Plynouth, the Suprenme Court noted that

illegal narcotics and an unlicensed still were both per se

contraband. See One 1958 Plynouth Sedan v. Pennsylvania, 380

U S at 698-99, 85 S. Ct. at 1249-50. The unlicensed racoon in

this case was identical under the law to an unlicensed still.
Plaintiff alleges a right to the racoon under conmon | aw

doctrines that gave people ownership over wild aninmals that they

have captured or trapped. See Pierson v. Post, 3 Caines 175, 2

Am Dec. 264 (N. Y. 1805). However, that common | aw doctrine is
suppl anted by the Rhode Island statute that explicitly bans
ownership of a wild racoon unless DEMissues a |icense.

Therefore, plaintiff had no property interest in the racoon.
She is undoubtably right that a hearing m ght have convi nced the
state officials to spare "Ma"’s life. However, she can claimno
due process violation even when the racoon was taken from her and
dest royed.
V. The Remaining Cains Should Be Heard in State Court

Counts 11, IIl, IV, V, VI, VIl and VIIl do not arise fromor
under federal law. They are state-law clainms, and this Court
coul d consider themonly under supplenmental jurisdiction. The
rel evant statute states that:

"in any civil action over which the district courts have

original jurisdiction, the district courts shall have
suppl emental jurisdiction over all other clains that are so

16



related to clainms in the action . . . that they formpart of
t he same case or controversy.

28 U.S.C. 8 1367(a). This Court has power to hear both state and
federal clains if they would ordinarily be expected to try them

all in one judicial proceeding. See Penobscot Indian Nation v.

Key Bank of Maine, 112 F.3d 538, 563-64 (1st Cr. 1997); Coastal

Fuel s of Puerto Rico, Inc. v. Caribbean PetroleumCorp., 79 F.3d

182, 190 (1st Cir. 1996). In particular, "the state and federa
claims nmust derive froma comon nucl eus of operative fact. See

Rodriguez v. Doral Mrtgage Corp., 57 F.3d 1168, 1175 (1st Cr

1995).
However, supplenental jurisdiction is discretionary. See

Penobscot, 112 F.3d at 564; Roche v. John Hancock Miut. Life |Inc.

Co., 81 F.3d 249, 256-57 (1st Cir. 1996). The district court
shoul d "take into account concerns of comty, judicial econony,
conveni ence, fairness, and the |ike." Penobscot, 112 F.3d at
564. The statute explicitly says that a court nmay decline to
exercise its discretion if it has dism ssed all clainms over which
it has original jurisdiction. See 28 U S.C. 8§ 1367(c)(3);
Penobscot, 112 F.3d at 564. Because this Court, in effect,
di sm sses Count | containing all the federal clains at this
juncture (see Section Il1), it declines to exercise supplenmental
jurisdiction over the renmaining state clains.

Thus, Counts II, IIl, IV, V, VI, VII and VIIl are dism ssed
wi t hout prejudice under Fed. R Cv. P. 12(b)(1).
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CONCLUSI ON
This Court recogni zes the loss of plaintiff’s pet as a
pai nful experience, nade worse by the possibility that the state
over |l ooked a quarantine that could have saved Ma’'s life.
However, every tragedy does not produce a constitutional
vi ol ation. Perhaps defendants were rude or inflexible, but that
does not create an illegal seizure or a due process violation.

For the preceding reasons, defendants’ notion for sumary

judgnment is granted as to Count |I. Counts II, I, IV, V, VI,
VII and VIIl are dism ssed without prejudice for |ack of subject
matter jurisdiction. The Cerk will enter judgnent for

defendants forthwith as i ndi cated above.

It is so Ordered.

Ronal d R Lagueux
Chi ef Judge
January , 1999
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